STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF LAW ENFORCEMENT
CRI M NAL JUSTI CE STANDARDS AND
TRAI NI NG COVM SSI ON,

Petiti oner,
VS. Case No. 07-3431PL
BRUCE E. TAYLOR,

Respondent .

N N N N N N N N N N N N

RECOMVENDED CORDER

Pursuant to notice, a final hearing was held in this case
on Cctober 2, 2007, in Bonifay, Florida, before Susan B
Harrell, a designated Admi nistrative Law Judge of the Division
of Admi nistrative Hearings.

APPEARANCES

For Petitioner: Linton B. Eason, Esquire
Depart ment of Law Enforcenent
Post OFfice Box 1489
Tal | ahassee, Florida 32302

For Respondent: Thayer M Marts, Esquire
2869 Jefferson Street
Post O fice Box 6366
Mari anna, Florida 32447

STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent viol ated
Subsections 943. 1395(6), 943.1395(7), and 943.13(7), Florida

Statutes (2005),! and Florida Adm nistrative Code



Rul es 11B-27.0011(4)(a),? 11B-27.0011(4)(b), and
11B-20. 0012(2)(f),* and, if so, what discipline should be
i nposed.

PRELI M NARY STATEMENT

On August 2, 2006, Petitioner, Departnent of Law
Enforcenent, Crimnal Justice Standards and Trai ni ng Comm ssi on
(Commi ssion), filed an Adm ni strative Conpl ai nt agai nst
Respondent, Bruce E. Taylor (M. Taylor), alleging that
M. Tayl or violated Subsections 943.1395(6), 943.1395(7),
and 943.13(7), Florida Statutes, and Florida Adm nistrative Code
Rul es 11B-27.0011(4)(a), 11B-27.0011(4)(b), and 11B-
20.0012(1)(f). WM. Taylor requested an adm nistrative hearing,
and the case was forwarded to the Division of Adm nistrative
Hearings on July 24, 2007, for assignnent to an Administrative
Law Judge to conduct the final hearing. The case was originally
assigned to Adm nistrative Law Judge Charles C. Adans, but was
reassigned to Adm nistrative Law Judge Susan B. Harrell.

At the final hearing, the Conm ssion called Mchelle
Tayl or, James Taylor, and M chael Raley. Petitioner’s
Exhibits 1 through 12 were admtted in evidence. At the final
hearing, M. Taylor testified in his own behalf. M. Taylor
of fered no exhibits for adm ssion into evidence.

The one-vol unme Transcript of the final hearing was filed on

Cctober 16, 2007. At the final hearing, the parties agreed to



file their proposed recomrended orders within ten days of the
filing of the Transcript. On Cctober 22, 2007, the parties
filed a Joint Motion to Extend Filing Date, requesting that the
date for the filing of the proposed recommended orders be
extended to Novenber 12, 2007. The notion was granted by O der
dated Cctober 23, 2007. The parties filed their Proposed
Reconmended Orders on Novenber 13, 2007, and the submttals have
been considered in rendering this Recommended Order.

FI NDI NGS OF FACT

1. M. Taylor was certified by the Comm ssion on March 21,
1990 and was issued Correctional Certificate No. 75624. On
May 12, 1999, M. Taylor was issued Instructor Certificate
No. 212961.

2. On August 7, 2005, M. Taylor went to the house where
his sister, Mchelle Taylor (M. Taylor), and her boyfriend,
Dean Radney (M. Radney), were living. M. Taylor owned the
house and was allowing his sister to live in the house.

M. Taylor had been drinking heavily and was intoxicated when he
went to his sister’s honme. An argunent ensued between

M. Taylor and Ms. Taylor. M. Taylor called 911 and requested
the Hol mes County Sheriff’s Departnent to intervene. M. Tayl or

felt that if she called the sheriff that M. Taylor would | eave.



3. M. Taylor did | eave the house. Deputy Mchael Raley
came to the residence in response to Ms. Taylor’s call. Wen
Deputy Ral ey arrived, Janes Taylor, the brother of M. and
Ms. Taylor, was at the honme. Janmes Taylor told his sister not
to press charges against M. Taylor. Deputy Ral ey asked Janes
Taylor to | eave, and Janes Taylor conplied with the request.

4. \Wen Deputy Raley arrived at the hone of Ms. Tayl or,
she was upset and told himthat there had been a famly dispute.
Deputy Ral ey asked Ms. Taylor to wal k himthrough the house, and
she did. At the back door, Deputy Raley observed that the back
door facing had been damaged. He saw a nine mllinmeter shel
casing lying on the floor of a rear room There was a bull et
hol e in the bathroom door and a fragnented bullet in the |aundry
hanmper. Ms. Taylor told Deputy Raley that there was a bull et
hole in the living roonmfkitchen area. He went to that part of
t he house and saw a nine mllineter shell casing |lying on the
kitchen floor and a hole in the w ndow.

5. Deputy Raley took a sworn statenent from Ms. Tayl or
but the statement was not submtted for introduction into
evi dence. Although Ms. Taylor called 911 to sunmon assi st ance,
the tape of the 911 call was not submitted for introduction into
evi dence.

6. At the final hearing, Ms. Taylor stated that she had

just cone home froma drug rehabilitation facility when



M. Taylor cane to her hone, that she was under a | ot of stress,
and that she did not renenber what happened except that she and
her brother argued, and she called 911 for assistance. At the
final hearing, M. Taylor testified that on the day of incident
in question, he was too drunk to renmenber what happened.

7. Oher than hearsay testinony, there is no evidence to
support the allegations that M. Taylor commtted assault and
battery against his sister or M. Radney or that he fired a gun
in his sister’s hone.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2007).

9. The Conmi ssion has the burden to establish the
allegations in the Adm nistrative Conpl aint by clear and

convi nci ng evidence. Departnent of Banking and Fi nance v.

Gsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996).

10. The Commi ssion has alleged that M. Tayl or viol ated
Subsections 943.1395(6) and (7), Florida Statutes, which
provi des:

(6) The comm ssion shall revoke the
certification of any officer who is not in
conpliance wth the provisions of s.
943.13(4) or who intentionally executes a
fal se affidavit established in s. 943.13(8),
943.133(2), or s. 943.139(2).



(7) Upon a finding by the conm ssion that a
certified officer has not maintai ned good
noral character, the definition of which has
been adopted by rule and is established as a
st atewi de standard, as required by s.
943.13(7), the comm ssion may enter an order
i nposi ng one or nore of the foll ow ng
penal ti es:

(a) Revocation of certification.

(b) Suspension of certification for a
period not to exceed 2 years.

(c) Placenent on probationary status for a
period not to exceed 2 years, subject to
ternms and conditions inposed by the

comm ssion. Upon the violation of such
terms and conditions, the comm ssion may
revoke certification or inpose additional
penalties as enunerated in this subsection.
(d) Successful conpletion by the officer of
any basic recruit, advanced, or career

devel opnent training or such retraining
deened appropriate by the comm ssion.

(e) Issuance of a reprimand.

11. The Commi ssion also alleged that M. Tayl or violated
Subsection 943.13(7), Florida Statutes, which provides that al
correctional officers nust “[h]ave a good noral character as
determ ned by a background investigation under procedures
established by the conm ssion.” The Comm ssion also all eged
that M. Taylor violated Florida Adm nistrative Code

Rul es 11B-27.011(4)(a), 11B-27.011(4)(b), and 11B-20.0012(1)(f).



12.

Florida Adm nistrative Code Rules 11B-27.011(4)(a)

11B-27.011(4) (b) provide:

13.

mai ntai n

(4) For the purposes of the Crimnal
Justice Standards and Training Conm ssion’s
i npl enentation of any of the penalties
specified in Section 943.1395(6) or (7),
F.S., acertified officer’s failure to
mai nt ai n good noral character required by
Section 943.13(7), F.S., is defined as:

(a) The perpetration by an officer of an
act that woul d constitute any fel ony

of fense, whether crimnally prosecuted or
not .

(b) The perpetration by an officer of an

act that would constitute any of the

foll ow ng m sdeneanor or crimnal acts

whet her crimnally prosecuted or not:

1. Sections . . . 784.03 . . . F. S

The Conmi ssion alleged that M. Taylor failed to

good noral character by violating Subsection

and

784.021(1)(a) and Sections 784.03 and 790.19, Florida Statutes.

Subsection 784.021(1)(a), Florida Statutes, defines “aggravated

assaul t,’

a third degree felony, as “an assault [with a deadly

weapon without intent to kill.” “Assault” is defined in

Subsection 784.011(1), Florida Statutes, as “an intentional,

unl awf ul

anot her,

threat by word or act to do violence to the person of

coupled with an apparent ability to do so, and doing

sonme act which creates a well-founded fear in such other person

t hat such violence is immnent.”



14. Subsection 784.03(1)(a), Florida Statutes, defines
“battery,” as “[aJctually or intentionally touch[ing] or
sti k[ing] another person against the will of the other; or
[i]ntentionally caus[ing] bodily harmto another person.”

15. Section 790.19, Florida Statutes, provides:

Whoever, wantonly or maliciously, shoots at,
within, or into, or throws any mssile or
hurls or projects a stone or other hard
substance whi ch woul d produce death or great
bodily harm at, wthin, or in any public or
private building, occupied or unoccupied, or
public or private bus or any train,

| oconotive, railway car, caboose, cable
railway car, street railway car, nonorai

car, or vehicle of any kind which is being
used or occupied by any person, or any boat,
vessel, ship, or barge lying in or plying
the waters of this state, or aircraft flying
t hrough the airspace of this state shall be
guilty of a felony of the second degree,

puni shabl e as provided in s. 775.082, s.

775. 083, or 775.084.

16. The only testinony submtted for the purpose of
establishing that M. Taylor comm tted aggravated assault
agai nst Ms. Taylor and M. Radney, commtted battery agai nst
Ms. Taylor, and shot a firearmin M. Taylor’s hone was the
hearsay testinony of Deputy Ral ey concerning statenents nmade by
Ms. Tayl or when he responded to her 911 call. M. Taylor
testified at the final hearing that all she renenbered about the
i nci dent was that she and M. Tayl or had an argunent, and she

call ed 911 for assi stance.



17. Hearsay testinony is admssible in an admnistrative
hearing “for the purpose of supplenenting or explaining other
evi dence, but it shall not be sufficient in itself to support a
finding unless it would be adm ssi ble over objection in civil
actions.” 8§ 120.57(1)(c), Fla. Stat. (2007). The testinony of
Deputy Ral ey concerning Ms. Taylor’s statenents was admtted to
suppl emrent or explain the finding of shell casings and bull et
hol es by Deputy Raley. However, Ms. Taylor’s statenents only
suppl emrent ed Deputy Ral ey’s findings by showi ng that shots had
been fired in the house. The finding of the shell casings and
the bullet holes did not establish who fired the shots.

18. The Conm ssion argues that Ms. Taylor’s statenments to
Deputy Ral ey were exceptions to the hearsay rul e and, thus,
adm ssible. First, the Comm ssion argues that Ms. Taylor’s
statenents to Deputy Raley were excited utterances, an exception
to the hearsay rul e pursuant to Subsection 90.803(2), Florida
Statutes (2007), which defines “excited utterance” as “[a]
statenent or excited utterance relating to a startling event or
condition made while the declarant was under the stress or
exci tenment caused by the event or condition.” The el enents
necessary for an excited utterance to be adm ssible were set out

in Stoll v. State, 762 So. 2d 870, 873 (Fla. 2000).

[1]n order for an excited utterance to be
adm ssible, the follow ng requirenments nust
be net: (1) there nust have been an event



startling enough to cause nervous

excitenment; (2) the statenent nust have been

made before there was tinme to contrive or

m srepresent; and (3) the statenent nust

have been made while the person was under

the stress of excitenent caused by the

startling event.
The statenments made to Deputy Ral ey were nade after the incident
and were nmade in response to questions by the deputy. It is the
Comm ssion’s burden to show that Ms. Taylor did not engage in
reflective thought before she nmade the statenents to the deputy.
Al'l the Comm ssion denonstrated was that at the tine M. Tayl or

made the statenents she was upset. |In Charlot v. State, 679 So.

2d 844, 845 (Fla. 4th DCA 1996), the court stated, “A statenent
as to what occurred does not becone adm ssible nerely because
the victimis still in an excited state.” M. Taylor’s
statenments are not adm ssible as excited utterances.

19. The Conm ssion's second argunent on the adm ssibility
of Ms. Taylor’s statenent is that the statenents were not
hearsay because Ms. Taylor testified at the final hearing and
was subject to cross exam nation, and the statenents were of
identification of M. Taylor nmade after perceiving the person.
Subsection 90.801(1), Florida Statutes (2007), defines “hearsay”
as “a statenment other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Subsection 90.801(2),

Florida Statutes (2007), provides: “A statenent is not hearsay

10



if the declarant testifies at the trial or hearing and is

subj ect to cross-exam nation concerning the statenent and the
statenent is . . . one of identification of a person nmade after
perceiving the person.”

20. In Swafford v. State, 533 So. 2d 270, 276 (Fla. 1988),

the Florida Suprene Court stated that “[a]n ‘identification of a
person after perceiving him’ subsection 90.801(2)(c), is a
designation or reference to a particular person or his or her
phot ograph and a statenent that the person is the sane as the
person previously perceived.” 1In the instant case, M. Tayl or
testified at the final hearing that she could not recall what
happened at her hone just prior to the deputy arriving. She did
not testify that anyone had shot a gun in her home or that
anyone had assaulted her or M. Radney or that anyone had
commtted a battery against her. Al though Deputy Raley found
bull et holes in the house and found enpty shell casings, it does
not prove when the bullets were fired nor does it prove that
battery or aggravated assault occurred. |In order for M.
Taylor’s identification of M. Taylor to be adm ssible to prove
that he is the person who conmtted the crines alleged, there
nmust be evidence that the crinmes occurred. There is no non-
hearsay evidence to establish that an aggravated assault,

battery, or the firing of a firearmin a private building

11



occurred. At best, Ms. Taylor’s identification is that
M. Taylor was at her hone prior to the deputy arriving.

21. The Conmmi ssion has failed to establish the allegations
in the conplaint that fornmed the basis for the alleged | ack of
good noral character

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED that a final order be entered finding
that M. Taylor did not violate Subsections 943.1395(6),
943.1395(7), and 943.13(7), Florida Statutes, and Florida
Adm ni strative Code Rules 11B-27.0011(4)(a), 11B-27.0011(4)(b),
and 11B-20.0012(1)(f), and dism ssing the Adm nistrative
Conpl ai nt .

DONE AND ENTERED this 3rd day of January, 2008, in

Tal | ahassee, Leon County, Florida.

c e

—~——— _—
SUSAN B. HARRELL
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 3rd day of January, 2008.
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ENDNOTES
Y Unl ess otherwi se indicated, all references to the Florida
Statutes are to the 2005 version.
2/ The Administrative Conplaint alleged that M. Taylor viol ated
Florida Adm nistrative Code Rule 11B-27.0011(4)a, a, b, b.
Readi ng the Administrative Conplaint as a whole, it is apparent
that the reference to Florida Adm nistrative Code
Rul e 11B-27.0011(4)a,a,b,b is a scrivener’s error, and the
correct citation is Florida Adm nistrative Code
Rul es 11B-27.0011(4)(a) and 11B-27.0011(4) (b).
3 The Administrative Conplaint alleged that M. Taylor violated
Fl ori da Adm nistrative Code Rule 11B-20.00112(1)(f). Reading
the Adm nistrative Conplaint as a whole, it is apparent that the
reference to Florida Adm nistrative Code Rule 11B-20.0012(1)(f)
is a scrivener’s error, and the correct citation is Florida
Adm ni strative Code Rule 11B-20.0012(2)(f).

COPI ES FURNI SHED

Linton B. Eason, Esquire
Depart ment of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

Thayer M Marts, Esquire
2869 Jefferson Street
Post O fice Box 6366
Mari anna, Florida 32447

M chael Ramage, Ceneral Counse
Depart ment of Law Enforcenent
Post OFfice Box 1489

Tal | ahassee, Florida 32302

M chael Crews, Program Director
Division of Crimnal Justice

Pr of essi onal i sm Servi ces
Depart ment of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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